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On October 30, 2014, the FCC granted “retroactive waivers” of 47 C.F.R. § 

64.1200(a)(4)(iv) to certain defendants in private TCPA litigation, and allowed “similarly 

situated” persons to seek waivers.  In the Matter of Rules & Regulations Implementing the Tel. 

Consumer Prot. Act of 1991, 2014 WL 5493425 at ¶ 2 (Oct. 30, 2014) (“2014 FCC Order”).  The 

2014 FCC Order specifically stated that the FCC would not “prejudge the outcome of future 

waiver requests,” and that “all future waiver requests [would] be adjudicated on a case-by-case 

basis.”  2014 FCC Order at ¶ 30 n. 102.  As more fully argued below, petitioner American 

Association for Justice (AAJ) is not a “similarly situated” person, and AAJ’s petition for waiver 

should properly be denied.

In the 2014 FCC Order, the FCC reemphasized that “senders of fax ads must include 

certain information on the fax that will allow consumers to opt out, even if they previously 

agreed to receive fax ads from such senders.”  2014 FCC Order at ¶ 1.  However, the FCC found 

that good cause existed for a limited, retroactive waiver of the FCC’s opt-out requirements, as 

“some parties who have sent fax ads with the recipient’s prior express permission may have 

reasonably been uncertain about whether [the FCC’s] requirement for opt-out notices applied to 

them.”  2014 FCC Order at ¶ 2 (emphasis added).  Specifically, the FCC found that the 

petitioners in those cases were entitled to a waiver because there “[was] nothing in the record [ 

] demonstrating that the petitioners understood that they did, in fact, have to comply with 

the opt-out notice requirement for fax ads sent with prior express permission but 

nonetheless failed to do so.”  2014 FCC Order at ¶ 26 (emphasis added). 

In its petition for waiver, AAJ argues that it is “similarly situated” to the parties who 

were granted waivers by the 2014 FCC Order, because it “reasonably believed” that “opt-out 

notices were not required for facsimile advertisements sent with the prior express permission of 
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the recipients.”  See AAJ Petition for Waiver of Section 64.1200(a)(4)(iv) of the Commission's 

Rules (“AAJ Petition for Waiver”) at 2, n. 9.  However, that contention is clearly contradicted by 

AAJ’s prior actions, statements, and publications, all of which demonstrate that AAJ understood 

that fully compliant opt-out notices are, and always have been, required for facsimile 

advertisements sent with the prior express permission of the recipients.  As such, AAJ is not 

“similarly situated” to the parties who were granted waivers by the 2014 FCC Order, and AAJ’s 

petition for waiver should be denied. 

According to AAJ’s website, it is the world's largest trial bar, representing the interests of 

trial lawyers.  Consistent with that mission, AAJ formed the Telemarketing, Spam & Junk Fax 

Litigation Group (the “AAJ TCPA Group”) to advance the interests of consumers with fax 

machines, who, as AAJ described them, are “unwitting recipients who bear the expense of 

wasted paper, toner, ink, and electricity.” See Joseph R. Compoli, Junk Faxes: Serial Theft in the 

Modern Business, 16 Bus. Torts Sec. Newsletter (AAJ) No. 1, at 1 (2008) (“AAJ Junk Fax 

Article”), attached hereto as Exhibit 1. In continued furtherance of its support of TCPA 

litigation, AAJ also hosted a TCPA seminar at its 2014 convention, entitled “Recent 

Developments in TCPA Litigation,” and Joseph R. Compoli, Jr., Chair of the AAJ TCPA Group, 

has led at least two AAJ “plaintiff-oriented” Continuing Legal Education (CLE) classes covering 

the TCPA.1

1The two CLEs were cited in the American Bar Association’s Communications Lawyer 
publication and the AAJ TCPA Group’s Chair was referred to as a “plaintiff-oriented lecturer.”  
Chad R. Bowman, Litigating Facsimile Advertising, 26 Media, Information and Communications 
Law J. (ABA) No. 1, at 19 n. 26 (November 2008), attached hereto as Exhibit 2, (citing Junk
Faxes: Combining Causes of Action Under Federal and State Laws, 2 Ann. 2007 AAJ-CLE 
1829 (July 2007); Joseph R. Compoli, Jr., Junk Faxes: High-Tech Serial Theft in the Modern 
Office, and Your Right to Sue the Offender, 2006 ATLA-CLE 325 (Feb. 2006)). 
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As noted in AAJ’s Petition for Waiver, the AAJ TCPA Group has authored at least six 

amicus briefs since the passage of the TCPA, which have been filed with various courts.  See

AAJ Petition for Waiver, Ex. A.  In an amicus brief filed in 2013, the AAJ TCPA Group 

advances the position that it has always taken with regards to the TCPA and its opt-out 

requirements, and that runs directly contrary to AAJ’s Petition for Waiver: that proper opt-out 

notices are required on all facsimile advertising, regardless of the existence of prior express 

permission.  See Memorandum of Amicus American Association for Justice/Telemarketing, 

Spam & Junk Fax Litigation Group In Support of Jurisdiction of Appellants David Fackelman 

and Swift Print at 9, Fackelman, et al. v. Micronix, et al. (Ohio Jan. 14, 2013) (No. 13-0062) 

(“2013 AAJ Amicus Brief”), attached hereto as Exhibit 3.   

In the 2013 AAJ Amicus Brief, the AAJ TCPA Group demonstrated AAJ’s knowledge of 

the proper interpretation of the TCPA to require proper opt-out notices on all facsimile 

advertising, and explicitly argued: 

Subsequent to the passage of the JFPA, the FCC promulgated regulations 
designed to eliminate any confusion or disputes over whether a fax advertisement 
was "unsolicited" (sent without express permission) or "solicited" (sent with 
permission) and faxes sent in the context of an established business relationship. 
These regulations were mandatory for ALL advertisement faxes, and required that 
any and all fax advertisements must contain an "Opt-Out" notice.

 2013 AAJ Amicus Brief at 9 (emphasis in original).  The AAJ TCPA Group then erased all 

doubt regarding its long-held position that the TCPA requires proper opt-out notices on all 

facsimile advertising, regardless of prior express permission, and continued: 

As the FCC succinctly put it in its Amicus Brief: The plain language of 47 C.F.R. 
§64.1200(a)(3)(iv) requires facsimile advertisements sent with the recipient’s 
consent to contain an opt-out notice. 

2013 AAJ Amicus Brief at 11 (emphasis in original) (citations omitted).   
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 In its Petition for Waiver, AAJ attempts to distance itself from the actions of the AAJ 

TCPA Group by claiming that the AAJ TCPA Group failed to follow its procedures for the 

approval of amicus briefs.  See id at 2 n. 9. This argument is blatantly disingenuous.  AAJ does 

not, and cannot, deny that it created the AAJ TCPA group and authorized the AAJ TCPA Group 

to represent and advocate on behalf of AAJ, particularly with regard to its interpretation of the 

TCPA, the very purpose of the group.

In addition to claiming that the AAJ TCPA Group, comprised of AAJ members and 

leaders, acted outside its authority and authored and filed the amicus briefs without AAJ’s 

permission, AAJ also claims that “the briefs do not reflect AAJ's past position or belief.”  See

AAJ Petition for Waiver at 2, n. 9.  The existence of the AAJ Junk Fax Article undermines this 

claim as it displays AAJ’s proper understanding of the TCPA to require proper opt-out notices 

on all fax advertising, and AAJ cannot distance itself from it, because it approved and published 

it.  The AAJ Junk Fax Article clearly advances the positions taken in the amicus briefs, which 

demonstrates that despite AAJ’s contention to the contrary, the briefs do reflect AAJ’s positions.

Having an EBR is only one part of a five-legged stool, which also includes 
voluntary publication or public distribution of the recipients’ fax numbers, proper 
identification of the sender with date and time transmission notice, conspicuous
notice to opt-out of future faxes, and a 24 hour opt-out toll free phone line.  If 
any leg is missing, then the stool falls over and the sender is not entitled to 
send the fax.

See AAJ Junk Fax Article at 4 (emphasis added).  

 The AAJ Junk Fax Article, amicus briefs, CLE courses, and seminar cited above clearly 

reflect the position of AAJ, and demonstrate that AAJ understood full well that fully compliant 

opt-out notices have been required on all fax advertising, regardless of prior express permission.  

AAJ’s subsequent claim that these amicus briefs do not represent the position of AAJ, a claim 

advanced for the first time in AAJ’s Petition for Waiver filed last month, is belied by AAJ’s 
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mission, to expand, not limit consumer protections, and subsequent activities as they relate to the 

TCPA.  Accordingly, AAJ is not “similarly situated” to those parties granted waivers by the 

2014 FCC Order, and AAJ’s Petition for Waiver should be denied. 

Respectfully submitted, 

Shawn A. Heller, Esq. 
       Joshua A. Glickman, Esq. 

Social Justice Law Collective, PL 
       P.O. Box 70327 
       Washington, DC 20024 
       Tel: (202) 709-5744 

       Peter Bennett 
Richard Bennett 
Bennett & Bennett 

                   1200 Anastasia Avenue 
            Office Suite #360 

Coral Gables, Florida 33134 
       Tel: (305) 444-5925   

By: s/ Richard Bennett .
        Richard Bennett 

Counsel for Timothy Blake 
























































































































